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Roth: Touched With Fire, Forged in Flame: Holmes and a Different Perspe

SYMPOSIUM-MR. JUSTICE HOLMES:
THE MAN AND HIS LEGACY
EDITOR'S NOTE: This symposium was organized in conjunction with

the University of Florida Law School's commemoration of the fortieth
anniversary of Mr. Justice Holmes's death. During Law Week 1975 the
Law School displayed several items of Holmes memorabilia and members of the law school student body performed a production of Emmet
Lavery's The Magnificent Yankee. In the first article examining Justice
Holmes, Larry Martin Roth, the organizer of the symposium, ventures
to consider the irreconcilable contradictions of Holmes's life and to
suggest the legacy that Holmes has imparted to the legal profession.
Keynoting Law Week's activities, Professor Julius J. Marke delivered
an oral address, entitled A Law Student's Guide to Mr. Justice Holmes.
This speech appears in written form infra. Following Professor Marke's

article is a series of vignettes written by a number of Holmes's surviving
law secretaries. Their contribution was solicited by the Review in an

effort to preserve their uniquely personal remembrance of the Justice.

TOUCHED WITH FIRE, FORGED IN FLAME:
HOLMES AND A DIFFERENT PERSPECTIVE*
LARRY MARTIN RoTH**
It

was Sunday, March 8, 1931. Oliver Wendell Holmes, Jr., was ninety

years old. The nation was recovering from winter but not the chill of the
Depression. One man that day, Holmes, probably compared the Great Depression with the financial panic of 1857. He had lived to see both. But
there was a different reason for reflection. At half past ten in the evening, a

*The phrase, "Touched with Fire," was used in Mark DeWolf Howe's edition of
the Civil War Letters and Diary of Justice Holmes, published in 1946. Initially the phrase
was employed by the Justice himself in a Memorial Day Address delivered at Keene, New
Hampshire, on May 30, 1884. "But, nevertheless, the generation that carried on the war
has been set apart by its experience. Through our great good fortune, in our youth our
hearts were touched with fire. It was given to us to learn at the outset that life is a profound and passionate thing." THE OCCASIONAL SPEECHES OF JUSTICE OLIVER WENDELL
HOLMES 15 (M. Howe ed. 1962). This "Touched with Fire" epigram was the title of a
Harvard Law School publication that commemorated the fortieth anniversary of the death
of Mr. Justice Holmes on March 6, 1975.
On that date Harvard Law School presented a special tribute to Justice Holmes. A
brief ceremony took place in the Law School Library where an exhibit of Holmes
memorabilia was on display. In attendance were 7 of the 10 surviving law clerks to
Justice Holmes. For a complete listing of the law secretaries, see C.D. BOWEN, YANKEE
FROM OLYMPUS 455 (1944). Professor Paul Freund of Harvard summed up the legacy
Holmes left behind: "[TJ]he joyous freedom of his mind, the greatness of his life, and
the high way he took his mortality made him an exemplar for a time of searching." The
Harvard Crimson, March 12, 1975, at 3, coL 1.
**B.S., University of Tennessee, 1973; J.D., University of Florida, 1975. The author has
just completed a year as law clerk to Judge Paul H. Roney, United States Court of Appeals
for the Fifth Circuit.
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radio broadcast began. The President of the Bar Association, Charles Clark dean of the Yale Law School - and Chief Justice Hughes spoke in tribute
to Mr. Justice Holmes. That same evening at Harvard, 500 people gathered
to hear speeches and Holmesian reminiscences, and they came to hear Holmes
on the broadcast. Nine decades of life he had seen and so many accolades.
The great skeptic must have thought it all so curious as his mind raced back
in time ....

.

Born on March 8, 1841, Oliver Wendell Holmes's family lineage antedated
several generations of rich Boston-Puritan stock. The "Brahmin caste of New
England," it has been called. 2 He was the eldest son of a famous father, Dr.
Oliver Wendell Holmes - poet, doctor, lecturer, professor of medicine, dean
of the Harvard Medical School, and The Autocrat of the Breakfast TableA
The senior Holmes contributed significantly to the development of New
England thought for nearly fifty years. His prominence was acknowledged
by all faiths and classes of people. As a consequence, young Holmes was
constantly in the company of such eminences as Emerson, Lowell, and Longfellow, the intellectuals of their age, who were frequent visitors to the Holmes
household. It is little wonder that Holmes was bent toward a life of intellectual
flowering.
Yet Holmes shared little with his father. From the physical variance - the
senior Holmes at five feet, five inches stood small before the imposing six
foot three and one-half inch frame of his son - to Holmes's distaste for the
public exposure his father so enjoyed, the future Justice had little in common
with the Doctor. Yet Holmes suffered from this larger than life myth surrounding his father. This common, son of the famous father syndrome was an
of his life, until in later years when
experience Holmes would resent most
4
he was recognized in his own right.
Justice Holmes, or Wendell as he was early called, shunned the life
pattern set by his father. Instead he embarked to "pathfind" his own journey.
He did follow family tradition and entered Harvard College. 5 In the beginning
his intellectual capabilities passed unnoticed," although he graduated in
1861 as Class Poet.7 That same year, he enlisted for a three-year tour of duty
with the Army of the Potomac. He became an officer in the Twentieth

1. This description of the radio broadcast is mainly taken from C.D. BOWEN, YANKEE
OLYMPUS 408-09 (1944). For an excellent treatment of Holmes's life until his
ascendancy to the Supreme Judicial Court of Massachusetts, see M. HowE, I JUsTICE OIvER
WENDELL HOLMES: THE SHAPING YEARS 1841-1870 (1957); 2 JusTICE OLIVER WENDELL HOLMES:
THE PROVING YEARS 1870-1882 (1.9653).
2. Hill, Oliver Wendell Holmes, Justice of the Supreme Court of the United States, in
J. MAPKE, THE HOLMES READER 3 (1955).
3. O.W. HOLMES, THE AUTOCRAT OF THE BREAKFAST TABLE (1891).
FROM

4.

5.

Einstein, Introduction to THE HOLME-EINSTEIN LETTRs xviii
C.D. BOWEN, supra note ], at 115.

(J. Peabody ed. 1964).

6. By the end of his sophomore year at Harvard, Holmes stood thirtieth in a small
class. This did not please Dr. Holmes. Id. at 125-26.
7. Freund, Oliver Wendell Holmes, in 3 THE JUSTICES OF TIHE UNITED STATES SUPREME
COURT 1755 (L. FRIEDMAN & F. L. ISRAEL eds. 1969).
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Massachusetts Regiment in which many of the class of '61 were comrades in
arms.8
The Civil War was perhaps the most important, or influential, event in
Holmes's life. He was wounded in the chest and abdomen at Ball's Bluff, left
to die from a neck wound at Antietam, and suffered a severe heel wound in
the battle of Fredericksburg.9 He survived, yet too many of his childhood
friends and classmates suffered death by disease or bullet. Holmes himself
found war to be the antithesis of the romantic glory often pictured in a Sir
Walter Scott novel. War was boring, destructive, and senseless. But in this
distaste for battle lies one key to the Holmes character. Despite his feelings,
he was never very far from a remembrance of the war or a story concerning
the war. He fought because to do so was in keeping with the passion of the
day. Not to have lived life passionately with the times was to be open for
accusation that one had never lived at all. To Holmes this was unacceptable.
In battle his creed was formed. He fought, as did others, not for something
believed in or understood, but because it was the duty of a soldier to fight.
(In later years he candidly remarked that perhaps, in a constitutional sense,
the South was in the right.) His perception of glory and honour was to die
for a cause not understood and not necessarily believed.' 0 This was "The
Soldier's Faith."" The soldier's duty was to battle with all the fervor and
passion of a holy crusade. This faith carried over to every facet of Holmes's
life. As a judge, he served the law with the same passion, whether doing so
was in keeping with his own personal beliefs. One always had the duty to
give all for some endeavor regardless of the motivation, or the likelihood of
success. Herein lies a foundation for the Holmesian paradox: the attempt to
harmonize the "fervent faith in the merit of action with a no less profound
skepticism regarding the purpose of that action.' 2 He often related this
dualism. In his most famous address Holmes stated:
I do not know what is true. I do not know the meaning of the
universe. But in the midst of doubt, in the collapse of creeds, there is
one thing I do not doubt, that no man who lives in the same world
with most of us can doubt, and that is that the faith is true and adorable
which leads a soldier to throw away his life in obedience to a blindly
accepted duty, in a cause which he little understands, in a plan of
campaign of which he has no notion, under tactics of which he does not
see the use.'
The soldier never left Holmes, neither did the war. With his flowing

8. Id.
9. Id.
10. See F. BIDDLE,

JUSTICE HOLMES, NATURAL LAW, AND THE SUPREME CouRT 13-15 (1961).
11. The Soldier's Faith was an address delivered by Holmes on Memorial Day, May 30,
1895. See THE OCCASIONAL SPEECHES OF JusriCE OLlvm WENDELL HOLMES 73 (M. Howe

ed. 1962).
12. THE HOLMFS-EINSTEIN LETrERS, supra note 4, at xvii.
13. The Soldier's Faith in TnE OCCASIONAL SPEECHES

OF JusrncE OLav

WENFr

HOLMES 76 (M. Howe ed. 1962).
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mustacchios, Holmes had the appearance of a cavalry man. 14 But many say
that the war left Holmes with no room for compassion or sympathy. He had
expended his supply during the battles and their aftermaths. The constant
smell of death, the sight of so many boyhood friends face down in the mud,
molded Holmes into a form of stoic-callousness. He saw too many times the
flower of youth destroyed. As he told his correspondent of thirty years, Lewis
Einstein, "after the Civil War the world never seemed quite right again.""
Leaving the Army, Holmes entered Harvard Law School and graduated
with the Class of '66. Law was a profession his father loathed-6 and that
Holmes himself was not sure was the proper course to follow. 17 " 'A lawyer
can't be a great man,' " his father had warned.18 "'If you can eat sawdust
without butter, young man, you will be a success in the law.' "9 He was
admitted to the Bar in 1867 and engaged in private practice for a number
of years. 20 The practice of law, however, was not to his liking. Lawyering
required Holmes to deal with the daily and trivial affairs of his clients. It
was not people so much that interested Holmes; instead ideas, concepts, and
intellectual challenges fired his imagination. He had assuredly lost his zest
for the plight of mankind with the war, that is, mankind functioning on
the level of the mundane. He was too theoretical for the needs and wants
of the client. Consequently, during a portion of these years, 1870-1873, Holmes
channeled his energies into a 25-year update of Kent's Commentaries on
American Law. It was a task that pushed Holmes to the limits of his mental
and physical strength. 2 ' Quite remarkably, during this period Holmes also
edited the fledgling American Law Review and contributed numerous articles
to its editions.
In 1880 Holmes began work on a series of lectures to be delivered at
Lowell Institute. In book form they became known as The Common Law."2
Few now doubt the qualitative merit of the work, though at the time, the
book was not widely endorsed. 23 This was probably due to the book's underlying approach. Holmes sought out and succeeded in ruffling the feathers of
the proponents of the natural law approach to common law study. Moreover,
the book criticized the view that the law could be neatly compacted into
14. See Freund, supra note 7, at 1761. With the moustache, Holmes thought he looked
like a buccaneed. C.D. BOWEN, supra note 1, at 271.
15. THE HOLMES-EINSTEIN LETTERS, supra note 4, at xvi.
16. See C.D. BOWEN, supra note 1, at 199-202.
17. Id.
18. Id. at 202. "If you would wax thin and savage, like a half-fed spider. - be a lawyer,"
was another favorite of Dr. Holmes. Id. at 253.
19. Id. at 207.
20. Holmes practiced law for a while with his brother Ned Holmes. Later he was a partner
in the firm of Shattuck, Holmes & Munroe. See F. FRANKFURTER, MR. JusTICE HOLMES AND
THE SUPREME COURT 9 (2d ed. 1961).
21. See C.D. BOWEN, supra note 1, at 251-52.
22. Holmes devoted full energy to this project. He worked under the pressure of believing that if he did not publish a book before reaching 40 years of age, he would
never be considered a scholar. The book, completed shortly before Holmes's fortieth birthday, was published in 1881. Freund, supra note 7, at 175.
23. See C.D. BOWEN, supra note 1, at 284-86. Contra, Freund, supra note 7, at 1757.
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philosophical syllogisms, unchanging with time. To this end Holmes penned
the so often quoted introduction to the work:
The life of the law has not been logic: it has been experience. The felt
necessities of the time, the prevalent moral and political theories,
intuitions of public policy, avowed or unconscious, even the prejudices
which judges share with their fellow-men, have had a good deal more
syllogism in determining the rules by which men should
to do than the
24
be governed.
Holmes also sought to establish a scientific-empirical view of the law - at
2 5
that time a view in its infancy and of which he would become champion.
Although Holmes's theoretical thrust received less than enthusiastic reviews, none debated the depth or thoroughness of the scholarship.
Primarily as a result of this publication, Holmes served as Professor of
Law at Harvard for one year. On December 5, 1882, Holmes accepted an
appointment to the Supreme Judicial Court of Massachusetts and began
fifty years of judicial service. It was to end on January 12, 1932, when, at the
age of ninety-one, Oliver Wendell Holmes resigned from the United States
Supreme Court. 28 The mere longevity of his years of judicial service might
itself have secured Holmes a niche in the annals of legal development. But
it was his wide learning, the unsurpassed writing style, 27 his wealth of
knowledge in other subjects, and the natural power of his rapier-like mind that
elevated Holmes to the heights of Olympus.
It would be like throwing stones at Mount Rushmore 2 to attempt to
fully analyze Holmes's legal contribution to the development of American
Jurisprudence. The scope of this article is not so designed. A single study
of his Massachusetts or Washington years would far surpass the limits of
most writers. In recent years, however, there have arisen many discontents
with the canonized legal image of Holmes. 29 I do not here pass judgment.
My task is to help the reader become better acquainted with Holmes in
order, hopefully, that a thirst for further investigation will induce subsequent
reading. This is best illustrated by one Holmesian apothegm. A young
Holmes once confronted his father's friend, Ralph Waldo Emerson, about a
critical expos6 the former was preparing on Plato. Holmes thought of Plato
as a superficial thinker. Replied Emerson: "When you shoot at a King you
24. O.W. HOLMES, THE COMMON LAW 1 (1881).
25. Freund, supra note 7, at 1757-58.
26. Writing in response to a letter from his brethren on his retirement, Holmes replied:
"My Dear Brethren: You must let me call you so once more. Your more than kind, your
generous, letter touches me to the bottom of my heart. The long and intimate association
with men who so command my respect and admiration could not but fix my affection as
well. For such little time as may be left for me I shall treasure it as adding gold to the
sunset." 284 U.S. vi (1932).
See Cardozo, Mr. Justice Holmes, 44 HARv. L. REv. 682, 689-90 (1931). Cf. R. KLUczst,
JusTicE 603 (1976).
28. ironically, the sculptor who carved the figures of Washington, Jefferson, Lincoln, and
Theodore Roosevelt on Mt. Rushmore also created a death mask of Holmes. The sculptor was
27.

SimPLE

Gutzon Borglum.
29, For a partial listing, see, e.g., J. MARlu,

THE
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must kill him."30 I thus defer this task to others more qualified to meet the
Goliathan task.
On a smaller scale, however, a few observations are essential. The life
and law of Holmes is one of irreconcilable contradictions. This is unavoidable.
On the Massachusetts court he became known as the friend of the common
laborer through such dissents as Vegalahn v. Guntner.31 There the court
had enjoined the peaceful picketing of a labor organization. Yet the blueblooded, Beacon Hill-bred Holmes was far removed from the toils of the
common laborer, nor did he have compassion for their plight.3 2 For instance,
Holmes once remarked to one of his secretaries that he saw "no injustice in
being born a toad rather than an eagle."33 It was the philosophical concept
of the coterminous forces of labor combining to fight the Captains of Industry,
which themselves had united against the unions, that compelled Holmes's
result.34 His cause-effect, if... then consequence, in Holmesian terms, allowed
these two combined forces to pair off in the struggle for power and dominance.
Much of Holmes's outlook on the law was based on the notion of the power
of a particular force to have itself accepted in the struggle for dominance.
It was on this basis that the above-mentioned critics have chastised Holmes
for his almost totalitarian perception of the law and its operation. That
is, a predominance of power and struggle excluded the tempering forces of
morality.
Holmes carried this power-struggle concept to the Supreme Court. In
his famous dissents opposing the Court's striking down social legislation of
the state and federal governments, it was neither compassion nor an actual
understanding of the industrial world that guided him.35 It was more his
philosophic view that the Court did not sit as an almighty healer selecting,
quite arbitrarily, panaceas for the world's ills. If the dominant thought of
the community succeeded in convincing men that this type of legislation
was propitious, then it went against Holmes's grain to say that this power
was not to control. The State could decide the merit of this legislation despite
30. C.D. BOWEN, supra note 1,at 128.
31. 167 Mass. 92, 44 N.E. 1077 (1896).
32. According to Francis Biddle: "He had little sympathy with the sufferings and
failures of mankind, and no urgent desire to change their lot. He thought that in the last
analysis man rightly preferred his own interests to that of his neighbor, and did not
believe in the Christian precept to love thy neighbor as thyself, which was the test of
the meddling missionary .. " F. BIDDLE, supra note 10, at 7.
33. Biddle, Mr. Justice Holmes, in MR. JUSTICE 139 (A. Dunham & P. Kurland eds.
rev. ed. 1964).
34. "If the policy on which our law is founded is too narrowly expressed in the
term 'free competition,' we may substitute 'free struggle for life. . . .' One of the eternal
conflicts out of which life is made up is that between the effort of every man to get the
most he can for his services, and that of society, disguished under the name of capital, to get
his services for the least possible return. Combination on one side is patent and powerful.
Combination on the other is the necessary and desirable counterpart, if the battle is to
be carried on in a fair and equal way." Vegalahn v. Guntner, 167 Mass. 92, 107-08, 44 N.E.
1077, 1081 (1896) (Holmes, J., dissenting).
35. See, e.g., Tyson & Brother - United Theatre Ticket Officers, Inc. v. Banton, 273
U.S. 418 (1927); Hammer v. Dagenhart, 247 U.S. 251 (1918); Lochner v. New York, 198
U.S. 45 (1905).
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his personal distaste for the legislative enactments. 36 As for his personal
feelings, he thought this economic legislation to be socialistic-humbug. To
him, it was allowing the struggle of this paternal legislation vis- L-vis the demands of the capitalistic system for wringing the most from each investment
that should go unimpeded by the Court. This was a sort of Hegeliandialecticism, a rationalization that strikes at the heart of the Holmesian
37
image as a stalwart of democracy.
His -opinions on free speech and the First Amendment similarly reflect
this notion. Names of unknown radicals and dreamy-eyed idealists were immortalized with one swift poetic stroke of Holmes's pen. Schenck38 Abrams,39
Gitlow,40 and Rosika Schwimmer21 were a few.
But when men have realized that time has upset many fighting faiths,
they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better
reached by free trade in ideas, - that the best test of truth is the power
of the thought to get itself accepted in the competition of the market,
and that truth is the only ground upon which their wishes safely can
be carried out. That at any rate is the theory42 of our Constitution. It is
an experiment, as all life is an experiment.
Again Holmes's argument is grounded on a belief in the struggle to overcome
and predominate, not on an a priori theory of freedom of speech. If an idea
antithetical to the American system predominated to the extent that the
system as we know it became emasculated, then Holmes, to be intellectually
consistent, would have been forced to acquiesce to this logical consequence,
regardless of the illogic in the destruction of the system itself.
If in the long run the beliefs expressed in proletarian dictatorship are
destined to be accepted by the dominant forces of the community, the
only meaning of free speech is that they should be given their chance
and have their way.43
But, of course, Holmes would not have allowed that result. His upbringing
would not have permitted it; his Yankee culture barred the realization of
such an occurrence. When Holmes was a small boy, his grandmother told
him stories of her experiences in the Revolutionary War. He grew up in
the womb - Boston - of this country's dreams and aspirations for a free
system of government. Holmes could never have put this aside. He was, after
all, only human.

36.

See F. BmDLE, supra note 10, at 10-12.

37. See Wyzanski, The Democracy of Justice Oliver Wendell Holmes, 7

VAND.

L.

REv.

311 (1954).
38. Schenck v. United States, 249 US. 47 (1919). 39. Abrams v. United States, 250 U.S. 616, 624 (1919).
40. Gitlow v. New York, 268 U.S. 652, 672 (1925).
41. United States v. Schwimmer, 279 U.S. 644, 653 (1929).
42. Abrams v. United States, 250 U.S. 616, 630 (1919).
43. Gitlow v. New York, 268 U.S. 652, 673 (1925).
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[WV]e should be eternally vigilant against attempts to check the expression of opinions ...

unless they so imminently threaten immediate

of the law that an
interference with the lawful and pressing purposes
44
immediate check is required to save the country.
Therein lies another paradox, another contradiction. The skeptic Holmes
could only be sure of the result reached, but not of any particular result,
for nothing was absolute. Nevertheless, the absolute truth of our system of
government compelled Holmes to prevent its destruction although in theory
he laid the foundations for its demise.
If these few observations seem inconsistent, then my intention has been
realized. If other views are contrary, then in likelihood both views are wrong
to an extent and some third becomes closer to the truth. In analyzing Holmes,
however, this cannot be avoided. One man does not labor 70 years in effecting
an extensive impact on the development of law and society without being
inconsistent in interpretation and practice. But this would please Holmes.
More than anything Holmes represents an idea, an intellectual concept
manifesting itself in human form. If Holmes had had his way, I think, he
would have been as happy in the role of some science fictional force of pure
mental energy, without form or substance. Holmes founded his entire
existence on ideas and not the affairs of men and their relations. The fact
that judging required him to arbitrate such affairs does not detract from the
above premise. In a commencement address at Brown University in 1897,
Holmes depicted the rigors and sacrifices of a total commitment to the intellectual voyage.
In the first stage one has companions, cold and black though it be,
and if he sticks to it, lie finds at last that there is a drift as was foretold. .

.

. But he has not yet learned all. So far his trials have been

those of his companions. But if he is a man of high ambitions
leave even his fellow-adventurers and go forth into a deeper
and greater trials. He must start for the pole. In plain words
No one can cut out new
face the loneliness of original 4work.
5
company. He does that alone.

lie must
solitude
he must
paths in

He was, in the final analysis, an internal man. "Holmes believed that ideas
had more influence on the human race in the long run than action, and that
Kant had a firmer hold on greatness than Napoleon." 46 "To know," Holmes
once told his father, "is not less than to feel. ' ' 4 7 He was an internal man of
intellect concentrating on the force of the mind. He was not a man whose
physical presence and external action controlled. Thus as with any thought

44.

Abrams v. United States, 250 U.S. 616, 630 (1919). See F.

RODELL, NINE MEN

210-12

(1955).
45.

Commencement Address in

THE OCCASIONAL

SPEECHES OF JUSTICE OLIVER

WENDELL

97, 98 (M. Howe ed. 1962). See THE MIND AND FAITH OF JUsTICE HOLME 32-33 (M.
Lerner ed. 1943).
46. F. BIDDLE, supra note 10, at 9; C.D. BOWEN, supra note 1, at 251.
47. C.D. BOWEN, supra note 1, at 248 (emphasis omitted). See THE MIND AND FAITH
Or JUSTICE HOLMES 32 (M. Lerner ed. 1943).
HOLMES
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challenging the changing winds of time, Holmes has been subjected to
differing interpretations.
It is commonplace for pedestrians, like ourselves, to place Holmes in the
perspective of today's times. To quote a portion from one of his opinions
comes easily. Despite the grace and smoothness of his words, this kind of
superficial adaptation of Holmes is misplaced. Holmes cannot be blindly
interpreted in terms of our own time frame. A number of examples are
readily present. He was not a liberal as we perceive a liberal to be.48 Neither
was Holmes "The Great Dissenter" for which he has acquired the caricature.49 Many of his statements put into today's context seem unreal and
explode the Holmesian myth. For example, many liberationists find little
satisfaction in this statement: "The ideals of the past for men have been
50
drawn from war, as those for woman have been drawn from motherhood."
And in his infamous comment in Buck v.Bell:
It is better for all the world, if instead of waiting to execute degenerate
offspring for crime, or to let them starve for their imbecility, society
can prevent those who are manifestly unfit from continuing their kind.
The principle that sustains compulsory vaccination is broad enough to
cover cutting the Fallopian tubes .... Three generations of imbeciles
are enough. 51
How far does the logic of this statement lead? In a contemporary motion
picture - Judgment at Nuremberg - it was used as an attempt to justify Nazi
racial policies.
To say, however, that Holmes was not a man of our times is not to say
that he was a man of his own. He was born before the outbreak of the
Mexican War. He was 16 years old when Dred Scott was decided. When
Holmes died, Roosevelt and the New Deal were in full swing. It is difficult
in looking at the events occurring during his 93 years of life to find a common
denominator. Too many divergencies took place.
He was a man of no Age - no real categorization is possible. He is unique
in that sense. No other Supreme Court Justice has, or will equal Holmes. He
was as much a Renaissance man as he was a man who lived during the nineteenth and twentieth centuries. He read the Classics in the original, as well
as in French and German. He widely corresponded and could converse on
nearly any subject. 52 The range and depth of his reading eye is unfathomable
to most. He was equally at home in law, literature, philosophy, or science.
Few can lay claim to such feats. This leads to the unavoidable question: If
Holmes's life revels in ambiguity and enigma, if his contradictions of
skepticism and faith seem perplexing, if his underlying philosophical concepts conflict with the human qualities of his upbringing, and if he is not to
48. F. RODELL, NINE MEN 180-81 (1955).
49. See F. BIDDLE supra note 10, at 11; Biddle, supra note 33, at 133.
50.

Quoted in McKinnon, The Secret of Mr. Justice Holmes: An Analysis, in J. MARrE,
241 (1955).
274 U.S. 200, 207 (1927) (citation omitted).
See generally HOLMES-LASKI LETI, (M, HoWe ed. 1953).
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be judged by any current criteria, then what is the Holmesian legacy? More
than all else, what Holmes left behind was his passion for life and the attainment of the unattainable. His thirst for knowledge pushed the mind to its
ultimate limits. The flame in his soul desired the unknown regardless of the
achievements it might or might not bring. This was the challenge and the
test of man. Nothing was worth achieving, he thought, that was not worth
working for tirelessly and unselfishly. To his profession Holmes carried this
passion. His profession was the law - "My way has been by ocean of the
Law." 53 There was no fame in the law. There were no material riches there
to be found, or glory in the egotistical sense. These were surely not motivating
factors. These were not the reasons for the law or the reasons for studying it.
Law was his pursuit in the long journey of unraveling the mysteries of the
Cosmos. And along the way he would see the places where the law had been
and devise new stopovers never seen before, always pushing the limits, always
moving forward in understanding, always asking unasked questions, and
never too sure that what he was doing was right. It was in law that he
learned the pleasures of a subtle rapture in the joy of duty.
For lawyers, this is the legacy: a lawyer's faith, if you will. It is the
return to pure law, pure knowledge, and pure understanding that should
be our lodestar. The material frivolities that often leech the profession need
to be placed in the proper perspective. In a profession otherwise gilded in
opulence, this is a trying concept.
I always have thought that not place or power or popularity makes
the success that one desires, but the trembling hope that one has come
54
near to an ideal.
But this is only a call for a return to the basics; a return to the purpose of
law as a goal and not an end. With an ever burgeoning number of attorneys,
and with lawyers so often associated with power, status, and distrust, it will
not be long before we drown ourselves in a sea of complacency and vested
inaction. An Olympian journey into the unknown or into the smoldering
ashes of a once honored profession, that is the option.
But you must put everything you have into your work, the whole urge
and flight of your soul - and then something more. You must hold
only one standard - to live nobly if you are to practice a noble profession. ... A good lawyer is a man of the world, first and last. A great

lawyer is a man of the great world. 55

And so was the life and the law of Holmes. And so ....
The tributes were over. The speakers had shown their admiration for
Mr. Justice Holmes. Now it was Holmes's turn to speak through the wireless.
It would be his first and his last occasion. The network had allocated five
53. Commencement Address in THE OCCASIONAL SPEECHES OF JUSTICE OLIVER WENDELL
HOLMES 97 (M. Howe ed. 1962).
54. Cardozo, Mr. Justice Holmes, 44 HARY. L. REV. 682, 691 (1931).
55.

Biddle, supra note 33, at 144.

https://scholarship.law.ufl.edu/flr/vol28/iss2/3

10

1976]

Roth: Touched With Fire, Forged in Flame: Holmes and a Different Perspe
HOLMES SYMPOSIUM

minutes for Holmes's remarks. In less time, the old Justice, with characteristic
precision and succinctness, analyzed a lifetime in the law and the law of a
lifetime.
In this symposium my part is only to sit in silence. To express one's
feelings as the end draws near is too intimate a task. But I may mention
one thought that comes to me as a listener-in. The riders in a race do
not stop short when they reach the goal. There is a little finishing
canter before coming to a standstill. There is time to hear the kind
voice of friends and to say to one's self: "The work is done." But
just as one says that, the answer comes: "The race is over, but the
work never is done while the power to work remains." The canter
that brings you to a standstill need not be only coming to rest. It
cannot be, while you still live. For to live is to function. That is all
there is in living.
And so I end with a line from a Latin poet who uttered the message
more than fifteen hundred years ago:
"Death plucks my ear and says, 'Live - I am coming.' "56
On March 6, 1935, Oliver Wendell Holmes died. He was buried alongside
his wife in the soldiers' burying ground at Arlington National Cemetery.
56.

The Race Is Over in THE OCCASIONAL SPEECiEs OF JUSTICE OLIVER WENDELL HOLMEs

178 (M. Howe ed. 19"62).
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